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I48 LOUISVILLE, N. ALBANY & CHICAGO R'Y CO. V . BUCK. 

RECENT AMERICAN DECISIONS. 

Supreme Court of Indiana. 
LOUISVILLE, NEW ALBANY & CHICAGO RAILWAY CO. v. BUCK. 

If a brakeman, engaged in common labor on Sunday, in pursuance of a general 
contract with a railroad company, is injured by the negligence of the company, he 
may recover damages for such injury. 

In an action by an administrator, for causing the death of his decedent and to 
recover damages by reason thereof, for the widow and children of the deceased, a 
general averment that such widow and children have sustained damages is suffi- 
cient. 

If a brakeman is ignorant of a defect in a car coupling, which defect is not 
obvious and cannot be seen, except by stooping down and looking for it, he is not 
guilty of contributory negligence in going l>etween cars to couple them. 

Declarations of the brakeman made immediately after the injury, while being 
taken from under the car wheels, are admissible in evidence as a part of the res 
gestae. 

If a special verdict is silent concerning any of the issues in the case, it will be 
assumed that the party having the burden of proof on them, failed to prove them. 

A venire de novo will not be granted where a special verdict does not contain 
an affirmative or express finding upon some of the issues in the case. 

Appeal from Benton Circuit Court. 

Buck, as administrator of the estate of George H. Bennett, 
deceased, commenced suit against the Louisville, New Albany 
& Chicago Railway Company, alleging that the company had 
wrongfully caused the death of the decedent, to the damage of 
his surviving widow and child. The complaint was in three 
paragraphs. It is charged in the first two paragraphs, that 
the intestate was in the employ of the railway company as 
brakeman, and that he was fatally injured while uncoupling 
cars, on account of dangerous and defective appliances and 
machinery which the company negligently supplied. The 
same facts, substantially, were stated in the third paragraph, 
with the addition that the accident and fatal injury to the 
plaintiff's intestate were caused by the careless and negligent 
habits, and by the incompetency, of the engineer who had 
control of the engine at the time the accident happened, and 
that the incompetency and negligent habits were known to the 
company and unknown to the intestate. No question was made 
as to the sufficiency of the complaint, except it was urged that 
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it did not sufficiently appear, by any averment therein, that 
the widow or child of the decedent sustained damage in any- 
wise, on account of the defendant's negligence. 

The jury returned a special verdict, which, so far as they are 
material to the questions for decision, exhibited the following 
facts : The deceased, a man about thirty years of age, in good 
health, and of industrious habits, was in the employment of 
the defendant railway company as brakeman on a freight train. 
On Sunday night, November 25, 1883, the train of which he 
was one of the crew left Michigan City for La Fayette. Be- 
tween 9 and 10 o'clock the train was stopped at the crossing 
of the Pan Handle Railroad, for the purpose of taking on more 
cars. It was part of the duty of the decedent to couple and 
uncouple cars which were to be attached to or detached from 
the train. Soon after the train stopped he went in between 
the engine and the car attached to it, for the purpose of 
uncoupling the car from the engine. The car was loaded with 
lumber, and belonged to the defendant company, but the 
decedent had never seen it until after it was loaded, when start- 
ing from Michigan City. The reach-rod which, when properly 
adjusted, held the brake-beam in place, was, and had been for 
several days, absent from the break-beam, in front of the wheels 
on the car next to the engine. The absence of this rod was 
unknown to the decedent, but the jury found that it was or 
might have been known to the defendant. Its absence caused 
the beam to hang lower and more forward than it otherwise 
would have done ; but the fact that the rod was gone, was not 
discoverable, except by one stooping down and looking under 
the car. While attempting to uncouple the car, being for 
some reason unable to get the coupling-pin out of the draw- 
bar, the decedent held the pin up as far as he could get it, and 
then signaled the engineer to move the engine forward. The 
engineer obeyed the signal, but immediately, and without 
warning, reversed the lever, and threw the engine back, crowd- 
ing the decedent against the car, and then again moved forward. 
While so crowded back, and before he could recover or extri- 
cate himself from his position, the decedent's feet were caught 
by the defectively attached brake-beam, and he was thrown 
under and run over by the car, which was moving forward. 
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In this way, he received injuries which were particularly de- 
scribed, and which resulted in his death, the following morning. 
It was found that the decedent left a widow and child, as 
alleged in the complaint, and that they were damaged by his 
death in a specified sum. There was judgment for the plaintiff 
accordingly. 

George W. Friedley, George W. Earley, and George R. Eld- 
ridge, for appellant. 

E. P. Hammond, William B. Austin and Coffroih & Stuart, 
for appellee. 

Mitchell, J., January 10, 1889 (after stating the facts, as 
above). The averments in the complaint, relevant to the point 
thus made, are, that Bennett was in the employment of the 
defendant as brakeman at the time of his death, and that he 
left surviving him, as his next of kin and only heirs, his widow, 
Fidelia J. Bennett, and his daughter, Longretta May Bennett, 
both of whom are still living, — the latter being four years of 
age. It is also averred that " said administrator brings this 
action for the use and benefit of said widow and child, who, by 
reason of the death of said decedent, as aforesaid, have sus- 
tained damages in the sum of $ 10,000." 

For the appellant it is insisted that the general averment 
that the widow and child of the decedent had sustained dam- 
ages in a specified sum was not sufficient, but that the pecuniary 
loss, either present or prospective, resulting to them from the 
intestate's death should have been specially pleaded. Regan 
v. Railway Co. (1881), 51 Wis. 599, is relied on to sustain the 
view thus contended for. 

Without pointing out the distinction between the case cited 
and that under examination, in respect to the question involved, 
it is sufficient to say it appears in the complaint in the present 
case, that the decedent was, at the time of his death, in the 
employ of the railroad company as a brakeman, and that he 
left a widow and one child four years old. It was an unavoid- 
able inference, therefore, that he was in the vigor of manhood, 
and that he was at the time engaged in earning money for the 
support of his wife and child : Kelley v. Railway Co. (1880), 
50 Wis. 381. Section 284, Rev. St. 1881, gives a right of 
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action to the personal representative, for the benefit of the 
widow and children or next of kin of one whose death has 
been caused by the wrongful act or omission of another, pro- 
vided the former could have maintained an action against the 
latter had he lived. While there is some discord in the decis- 
ions of courts in respect to the right to maintain the action, 
even for nominal damages, without averring and proving actual 
pecuniary loss by those for whose benefit the suit is brought, 
there can be no doubt but that, within the rule generally pre- 
vailing, the law will imply substantial pecuniary loss in some 
amount to the wife and child, from the death of one who sus- 
tained the relation of husband and father to them, and who was 
at the time presumably receiving wages, and who was there- 
fore possessed of the ability to discharge his obligation to 
support those dependent upon him : Railroad Co. v. Weber 
(1885), 33 Kan. 543 ; Houghkirk v. President (1883), 92 N. Y. 
219; I Shearm. & Red. Neg. (4th Ed.), § 137. 

Whatever the rule may require as applied to other cases, and 
in respect to the quantum or character of proof on the subject 
of pecuniary loss, there can be no doubt but that a general 
averment of damages in a case like the present is sufficient as 
against a demurrer to the complaint. It may be well to observe 
here, as applicable to this question, which is presented in 
another aspect later on in the record, that no precise rule for 
estimating the loss recoverable under the statute can be laid 
down. When the relation of the party whose death has been 
caused, to those for whose benefit the suit is being prosecuted, 
has been shown, and his obligation, disposition, and ability to 
earn wages or conduct business, and to care for, support, advise 
and protect those dependent upon him, the matter is then 
to be submitted to the judgment and sense of justice of the 
jury: Commissioners v. Lcgg (1883), 93 Ind. 523; Tilleyv. 
Railroad £"0.(1864), 29 N. Y. 252; Castello v. Landivehr (1871), 
28 Wis. 522. 

The appellant insists that the judgment ought to be reversed, 
and urges as one of the reasons that the jury found that the 
injury which resulted in the intestate's death was received on 
Sunday, while he was engaged at common labor in pursuance 
of a contract with the railway company, and that it was not 
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made to appear that the work about which he was engaged 
was a work of necessity. We had occasion to consider the 
question in Railway Co. v. Frawley (1886), no Ind. 18, where 
it was presented in substantially the same manner as in the 
present case. Our conclusion there was, that a person injured 
by the negligent omission of another to perform a legal duty, 
would not be denied a recovery, even though it appeared that 
the injured person was, at the time of receiving the injury, act- 
ing in disobedience of his collateral obligation to the State, 
which required of him the observance of the Sunday law. If 
the railway company violated its duty by furnishing machinery 
and appliances which it knew were defective, the danger to an 
employe, who was required to use the appliances, in ignorance 
of their defective condition, was the same on one day as on 
another. That they were being used on Sunday rather than 
on Monday, neither contributed to, nor was it the efficient 
cause of, the injury which gave rise to this action, nor can the 
railroad company now interfere and become the champion of 
the Sunday law as an excuse for its wrong, or to defeat a 
recovery: Sutton v. Wauwatosa (1871), 29 Wis. 21. It is 
quite true that a plaintiff will, in no case, be permitted to re- 
cover, when it is necessary for him to prove his own illegal 
act or contract as a part of his cause of action, or when an 
essential element of his cause of action is his own violation of 
law : Holt v. Green ( 1 873), 73 Pa. 1 98 ; Hall v. Coppell ( 1 868), 
7 Wall. (74 U. S.) 5 58 ; Steele v. Burkhardt ( 1 870), 104 Mass. 59; 
McGrath \ . Merwin (1873), 112 Id. 467. But where he can 
prove his cause of action, without proving that he was violating 
the law, even though it appears incidentally that he was, at the 
time, acting in disobedience of some statute, unless his illegal 
act was the efficient or proximate cause of the injury com- 
plained of, or unless the illegal act or contract is the foundation 
of his action, a recovery may be sustained nevertheless : Cooley 
on Torts (2d Ed.), 178, 179. 

Whoever travels about from place to place for the purpose 
of gaming with cards or otherwise, acts in violation of a crim- 
inal statute. It would hardly be claimed that a recovery 
against a common carrier would be denied, if it appeared inci- 
dentally in evidence, that a passenger, injured through the 
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carrier's negligence, was traveling in violation of the statute 
against gaming. Why should a brakeman, who is required to 
work in violation of the Sunday law, be denied a recovery ? 
The gist of the action in the present case is the negligent failure 
of the railway company to furnish safe and suitable appliances, 
whereby the death of the plaintiff's intestate was wrongfully 
caused while he was in the company's service as a brakeman. 
The contract of employment and the time when the injury 
occurred, were mere incidents to, and were in no respect the 
foundation of, the action : RaiMay Co. v. Frawley, supra ; 
Frosty. Plumb (1874), 13 American Law Register, 537. 

It may be conceded that the decisions in some of the States 
are not all consistent with the conclusions above stated ; but, 
in our opinion, these conclusions are in accord with the better 
view of the subject, and have the support of the weight of 
authority. 

The defendant presented to the court forty-three separate 
instructions, and asked that they be given the jury. Of these, 
twenty were given and the balance refused. The refusal to 
give these instructions is made the ground of complaint. It 
has frequently been ruled that where the jury has been required 
to return a special verdict, general instructions as to the law 
of the case are not proper. The court should explain to the 
jury distinctly what facts are material to be found within the 
issues, and give them such instructions as will enable them to 
find and settle the facts, so that the law may be applied to the 
facts found by the court: Railway Co. v. Frawley, supra; 
Railway Co. v. Flanagan (1887), 113 Ind. 488. Within this 
rule, an examination of the instructions given by the court 
leaves no doubt but that the jury were adequately directed in 
respect to the facts necessary to be covered by the special find- 
ing. Leaving out of view all of the facts found relating to the 
alleged negligence and incompetency of the engineer, and 
eliminating from the special verdict everything in the nature 
of conclusions of law, and it seems to us the facts found make 
a case justifying a recovery. They show that the railroad 
company failed in its obligation to supply its employe with 
safe and suitable appliances and machinery to do the work 
required of him, and that it required him to use machinery 



I 54 LOUISVILLE, N. ALBANY & CHICAGO rV CO. V. BUCK. 

which it knew to be defective. This established the company's 
negligence. The special verdict also shows that the defect in 
the machinery was unknown to the decedent; that it was not 
obvious, and could not have been discovered, except by stoop- 
ing down and looking under the car. This showed that the 
employe was not guilty of contributory negligence in going 
in between the cars to uncouple them, notwithstanding the 
defective condition of the appliances. It is settled beyond 
controversy that railroad employes are presumed to under- 
stand the nature and hazards of the employment when they 
engage in the service, and that they assume all the ordinary 
risks and obvious perils incident thereto. Such risks are pre- 
sumably within the employe's contract of service : Electric 
Light Co. v. Murphy, Supreme Court of Indiana, September 
29, 1888. 

This does not mean, however, that the latter may not repose 
confidence in the prudence and caution of the employer, and 
rest on the presumption that he has also discharged his duty 
by supplying machinery free from latent defects which expose 
the employe to extraordinary and hidden perils : Car Co. v. 
Parker (1884), 100 Ind. 181 ; Hough v. Railway Co. (1879), 100 
U. S. 2 1 3. While the employer may expect that an employe 
will be vigilant to observe, and that he will be on the alert to 
avoid, all known and obvious perils, even though they may 
arise from defective tools and machinery {Engine Works v. 
Randall (1884), 100 Ind. 293), yet the latter is not bound to 
search for defects, or inspect the appliances furnished him to 
see whether or not there are latent imperfections in or about 
them which render their use more hazardous. These are 
duties of the master, and unless the defects are such as to be 
obvious to any one giving attention to the duties of the occa- 
sion, the employe has a right to assume that the employer has 
performed his duty in respect to the implements and machinery 
furnished: Bradbury v. Goodwin (1886), 108 Ind. 286; Rail- 
way Co. v. Leverett ( 1 886), 48 Ark. 333; Railroad Co. v. Gil- 
derslceve (1876), 33 Mich. 133 ; Hughes v. Railroad Co. (1880), 
27 Minn. 137; Wood on Master & Servant § 376. 

The facts found very clearly furnish a basis for the applica- 
tion of the foregoing principles, and these principles, when 
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applied to the facts found, sustain the judgment of the court 
upon the special verdict. Many of the instructions asked 
would, if they had been given, necessarily have required the 
jury to return very much of the evidence as part of their special 
verdict, while others would have required the statement of 
mere conclusions which the jury could not properly draw. 
For example, in one of the instructions the court was asked to 
require the jury to find what was the proximate cause of the 
death of Bennett. In another, the court was asked to require 
the jury to describe in their verdict the appliances attached to 
the car for the purpose of breaking it. The facts showing the 
manner in which the accident and injury occurred, and the 
condition of the car and the appliances attached having been 
particularly found and set out in the special verdict, it became 
a question for the court to determine whether or not the intes- 
tate's death was proximately caused by the negligent omission 
of duty on the part of the railroad company. We are unable 
to perceive how the court would have been aided in arriving 
at a correct conclusion, if the jury had been required to de- 
scribe the appliances in their verdict. The material facts in 
that connection were that there inhered in the appliances a 
hidden or latent defect, which increased the ordinary and ob- 
vious perils of the service in which the intestate was engaged, 
and which made them an efficient agency in producing the 
fatal injury. 

We have examined the other instructions asked and refused, 
and, without commenting upon them in detail, we need only 
say the court committed no error in refusing them. 

It is contended that the court erred in overruling a motion 
made by the appellant for a venire de novo. In this we do not 
concur. It must now be accepted as settled that a special 
verdict will not be considered as so uncertain, ambiguous, or 
defective, as that no judgment can be rendered thereon, because 
some of the issues in the case are not affirmatively or expressly 
settled or determined thereon one way or the other. If the 
verdict is silent concerning any of the facts in issue, the court 
will assume, upon a motion such as that under consideration, 
that the party upon whom rested the burden of proof in respect 
to those facts failed to prove them. If the failure to find the 
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facts was contrary to the evidence, it may furnish a sufficient 
reason for a new trial ; but the failure does not render the 
special verdict objectionable, nor does it afford any ground for 
a venire de novo: Glantz v. City of South Bend (1885), 106 
Ind. 305; Deeter v. Sellers (1885), 102 Id. 458; Mitchell v. 
Colglazier ( 1 886), 1 06 Id. 464. 

It may be conceded that there are some merely evidentiary 
facts found in the special verdict, and that it also embraces 
many statements which are essentially conclusions of law. 
Notwithstanding all this, it seems clear to us that, stripped of 
all these, the verdict is yet sufficient to lead up to and support 
the judgment, and that the motion cannot be successfully urged 
on that account. 

Questions are made and discussed concerning the propriety 
of rulings of the court, in admitting evidence, tending to show 
that the engineer who had the engine in charge at the time 
the decedent was injured, was negligent and incompetent 
According to our view of the case, there was no reversible 
error in any of these rulings, for the reason that the special 
verdict sustains the judgment, even though all the facts per- 
taining to the competency or conduct of the engineer be 
eliminated from the case. While we have discovered no error 
in the rulings, we do not regard them of sufficient materiality 
to justify us in prolonging the opinion, by setting them out 
separately, and examining them in detail. 

The only other question which requires consideration relates 
to the ruling of the court in admitting in evidence certain de- 
clarations of the decedent which were made immediately after 
he was injured, and, substantially, while he was being extri- 
cated from under the wheels of the car which had passed over 
him. The conductor of the train testified that he was on the 
caboose when he received notice that the decedent was hurt, 
and that he immediately ran forward and found him under the 
rear end of the second car from the engine. The following is 
the testimony of the conductor upon which the objection is 
predicated : " When I took him out I asked him, ' How did 
this happen?' He told me that he was uncoupling the engine 
from the first car, but could not get the pin clear out of the 
draw-bar, and had to hold it up, and hallooed to the engineer 
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to go ahead. He started, and by some cause ' threw the engine 
over ' and came back against him before he could get out, and 
crowded him back against the car, and the brake-beam, catch- 
ing his leg, pulled him down, and the cars ran over him." It 
is not always easy to determine when declarations, having 
relation to an act or transaction, should be received as part of 
the res gestae, and much difficulty has been experienced in the 
effort to formulate general rules applicable to the subject. 
This much may, however, be safely said, that declarations 
which are the natural emanations or outgrowths of the act or 
occurrence in litigation, although not precisely concurrent in 
point of time, if they were yet voluntarily and spontaneously 
made, so nearly contemporaneous as to be in the presence of 
the transaction which they illustrate and explain, and were 
made under such circumstances as necessarily to exclude the 
idea of design or deliberation, must, upon the clearest princi- 
ples of justice, be admissible as part of the act or transaction 
itself: Railway Co. v. Goddard (1865), 25 Ind. 185; Lund v. 
Inhabitants ( 1 8 5 1 ), 9 Cush. (Mass.) 36 ; Com. v. McPike ( 1 849), 
3 Id. 181; Factory v. Barnes (1884), 72 Ga. 217; Insurance Co. 
v. Mosley (i86g), 8 Wall. (75 U. S.) 397; People v. Simpson 
(1882), 48 Mich. 474; Keyser v. Railway Co. Supreme Court 
of Michigan, June 23, 1887; Kirbyv. Com. ( 1883), jj Va. 681; 
City v. Barbour (1884), 62 Tex. 172; Statev. Horan (1884), 32 
Minn. 394; Raihvay Co. v. Leverett, supra; State v. Ah Lois 
(1869), 5 Nev. 99; Railroad Co. v. Coy le(\ 867), 55 Pa. 396-402 ; 
Durkce v. Railroad Co. (1886), 69 Cal. 533; Lambert v. People 
(1874), 29 Mich. 71; Hill's Case (1845), 2 Grat. (Va.) 594; 
Jordan's Case (1874), 25 Id. 943; Harriman v. Stoive (1874), 
57 Mo. 93; Entwhistle v. Feighner(i8j$), 60 Id. 214; Elkins 
v. McKean (1875), 79 Pa. 501 ; Hart v. Powell (18$ 5), 18 Ga. 
635; Driscollv. People (1882), 47 Mich. 41 3; Casey v. Railroad 
Co. (1879), 78 N. Y. 518; McLeod v. Ginther (1882), 80 Ky. 
399; I Whart. Ev. §§ 258-267. Any other rule would, in 
many instances, operate to defeat the accomplishment of jus- 
tice, by excluding evidence of the most trustworthy character. 
While some of the cases cited above carry the doctrine to its 
extremest length, they all illustrate and apply the general 
principles consistent with the conclusions we have heretofore 
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enunciated. The declarations under consideration were made 
within not to exceed two minutes of the occurrence while the 
declarant remained in the presence of the train, and the alleged 
defective machinery which was instrumental in producing his 
hurt, and before he had been removed from the spot where he 
received his fatal injury. The surrounding circumstances, in 
the presence of which the declarations were uttered, were 
therefore silent witnesses in corroboration of his statement. 
This, taken in connection with the condition of the decedent, 
who was suffering under the shock of an injury from which he 
died in about six hours afterwards, necessarily excludes the 
idea of calculation or ability to manufacture evidence for future 
purposes. The court committed no error in admitting the 
evidence. 

There are a number of incidental questions of minor import- 
ance presented and discussed by counsel, but, so far as they 
are material to the case as we have felt constrained to consider 
it, they have all been disposed of by what has preceded. 

Without entering upon a detailed examination of the evi- 
dence which tends to support the verdict, we content ourselves 
with saying that, while some of the criticisms of counsel seem 
plausible, and carry with them much force, we are nevertheless 
constrained to hold, since there was some evidence which the 
court and jury, whose duty it was to judge of its weight and 
credibility, accepted as sufficient, that the judgment cannot 
now be disturbed. 

The judgment is therefore affirmed, with costs. 

Injury while Travelling. There is accident; and unless he could show 

a line of cases, which hold, that, if an himself to be within one of the excep- 

injury is sustained by a traveller on tions, he could not recover. This case 

Sunday, by reason of any defect in the has been followed by numerous decis- 

highway, or, while travelling u|wn a ions, that such an offender contributes 

railroad or boat, by reason of the negli- to his own injury, and also, that, being 

gence of the carriers, no recovery can himself in the commission of a crime at 

be had. the time of receiving the injury com- 

The earliest case in Massachusetts plained of, he cannot recover: Lyons 

upon the question under discussion, is v. Desotell (1878), 124 Mass. 387; 

Bosivorth v. Swansey (1845), 10 Met. Davis v. Somerville (1880), 128 Id. 

363, where the town was held not lia- 594; White v. Lang (1880), 128 Id. 

ble, upon the ground that the unlawful 598. It is always a good defence that 

act of the plaintiff contributed to the the travelling is unlawful : Jones v. 
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Andover (1865), 10 Allen IS. In this 
case, it was held to be no excuse in a 
servant, to travel on Sunday to supply 
fresh meat for marketmen whom his 
master had agreed to supply therewith, 
although he could not do this, in addi- 
tion to his other work, on Monday 
morning, by reason of the extra work 
entailed on him by his master's sick- 
ness. This doctrine was carried to an 
extreme in Cox v. Cook (1867), 14 
Allen 1 65, where it was held, that where 
one travelling on Sunday, stopped at a 
hotel, leaving his horse, wagon and 
buffalo robe in the charge of the land- 
lord's servant, and remained over night, 
and on Monday morning the robe could 
not be found, the landlord was not 
liable for its loss ; on the ground that 
the travelling was illegal. Where one 
was sailing for pleasure, in his yacht, on 
Sunday, and was negligently run over 
by a steamboat, it was held that he 
could not recover the damages caused 
thereby, unless the collision was caused 
by the wantonness and malice of those 
in charge of the steamboat : Wallace 
v. Merrimack River Nov., etc., Co. 
(1883), 134 Mass. 95. 

[The exceptional cases are where the 
act of travelling came within the allow- 
ance of the statute, as a work of neces- 
sity or charity. Such was Doyle v. L. 
&> B. R. R. Co. (1875), 118 Mass. 195, 
where a person was on his way to see 
if a sick friend needed assistance. This 
case was affirmed in Cronan v. Boston 
(1884), 136 Id. 384, where an invalid 
sister was visited. Barkers. Worcester 
(1885), 139 Id. 74, (affirming Hamilton 
v. Boston (1867), 14 Allen 475), was a 
case where a walk for exercise was 
taken. So, Gorman v. Lowell (1875), 
117 Id. 65, where a mother was pro- 
ceeding to purchase medicine for a sick 
child. 

The Massachusetts Laws provide 
(Pub. Stat. 1882, ch. 98)— \ 3. Whoever 
travels on the Lord's day, except from 



necessity or charity, shall be punished 
by fine, not exceeding ten dollars for 
each offence. But the provisions of 
this section shall not constitute a de- 
fence to an action against a common 
carrier of passengers for a tort or injury 
suffered by a person so travelling. 
Which was afterwards restricted, by 
Stat, of 1884, c. 37, \ I, so as not to 
" constitute a defence to an action for a 
tort or injury suffered by a person on 
that day."] 

In Vermont, it was held that a town 
was not liable for an injury sustained 
by a defect in the highway, by one who 
was unlawfully travelling : Johnson v. 
Town of Warburgh (1874), 47 Vt. 28; 
s. c, 14 American Law Register 
547, and note. The statute lorbade 
travelling on Sunday. The case was 
one of first impression in that State, and 
was considered at length ; and although 
the same conclusion was arrived at as 
in Maine and Massachusetts, the decis- 
ion was put upon a different ground. 
The ground of the decision was, not 
that the plaintiff's illegal act of travel- 
ling contributed to the happening of the 
accident, and for that reason deprived 
him of the right of recovery, nor the 
fact that he was engaged in an unlawful 
act at the time he received the injury; 
but that the town was under no obliga- 
tion to furnish him a safe highway for 
illegal travelling, so that he might safely 
violate the law. Speaking of the first 
two grounds assigned by some courts as 
a bar to a recovery, the Court said : " It 
is difficult to maintain that the travel- 
ler's illegal act in such cases contributed 
to the happening of the accident. The 
insufficiency of the highway remaining 
the same, and the traveller being at the 
place of the insufficiency under the 
same circumstances on any other day of 
the week, the same accident and injury 
would have befallen him. A contribu- 
tory cause is one which, under the same 
circumstances, would always be an ele- 
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raent aiding in the production of the 
accident. The fact that the traveller is 
unlawfully at the place of the accident, 
does not contribute to the overturn of 
his carriage or to the production of the 
accident. ***** Neither, as I think, 
can the fact that the party receiving the 
injury was, at the time of the injury, 
engaged in an unlawful act, deprive 
him of the right of recovery. If the 
plaintiff, at the time of the injury, had 
been profaning the name of the Deity, 
he would have been engaged in an un- 
lawful act ; but no one would hold that 
such an act would bar him from recov- 
ering of the town, if it were otherwise 
liable, for the injury sustained. The 
town could not relieve itself from the 
consequence of its own wrong or ne- 
glect, by alleging the illegal act of the 
plaintiff. Punishments are provided for 
all unlawful acts, but their administra- 
tion is not committed to the discretion 
of towns ; neither has a town the right 
to add to the prescribed penalty, the 
injuries resulting from its own wrongful 
act or neglect." * * * * " While I am 
quite ready to yield my assent to the 
reasoning of the learned judge who de- 
livered the opinion in the case last 
cited," Sutton v. Wauwatosa (1871), 
29 Wis. 21, " I am not so well satisfied 
that the opinion meets the real point 
raised for decision. As heretofore re- 
marked, the question is not, is the plain- 
tiff barred from recovering for injuries 
through the insufficiency of a highway, 
and which he would otherwise be enti- 
tled to recover, because he was, at the 
time he received the injuries, engaged 
in an unlawful act, but, was the town 
under a legal liability to furnish him a 
safe highway to travel on, at a time 
when he was by law forbidden to travel 
on it ? * * * * All persons were for- 
bidden to use them on the Sabbath, 
except for certain purposes. The statute 
limiting their use, furnishes the measure 
of the duty and liability imposed. In 



other words, the duty and liability im- 
posed are co-extensive with the purposes 
for which persons can legitimately use 
the highways, and no greater. A statute 
which should forbid the use of high- 
ways for certain purposes, or on certain 
days, or in a certain manner, would 
limit the duty and liability of towns in 
regard thereto." * * * * 

[So, in Holcomb et ux. v. Danby 
(1879), 51 Vt. 428, Pierpoint, C. J., 
said : " It has been repeatedly held in 
this State, that if a party sustain an in- 
jury, by reason of an insufficiency in the 
highway, while such party is travelling 
in violation of the statute, he cannot 
recover of the town for such injury. 
The facts in this case not only fail to 
show a necessity for the plaintiff's trav- 
elling on the Sabbath, but show affirma- 
tively that there was no such necessity 
existing." Hence, where a parent was 
injured on the Sabbath by a defect in 
the highway, he was allowed to recover 
on proof of his travel being to visit his 
children ; this was not unlawful, as the 
children were properly away from 
home: McClary v. Lowell, (l87l),44 
Vt. 116.] 

[In Maine, the statute is substantially 
the same as in Massachusetts, and in 
O'Connell v. Ltwiston (1876), 65 Me. 
34, the court held that a young lady, 
who, on the Lord's day, walks with her 
cousin three-fourths of a mile, simply 
for excercise in the open air, did not 
travel in violation of the statute, and 
could recover for an injury suffered 
through a defect in the highway. The 
court say (Virgin, J., delivering the 
opinion) : " Can a person recover for 
an injury received through a defect in a 
way, while travelling in violation of the 
Lord's day statute ?" This question has 
been repeatedly decided in the negative 
in this and several other States, while 
other courts of acknowledged learning 
and ability have arrived at the opposite 
conclusion. * * * * Before the separa- 
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tion, the laws of Massachusetts were 
our laws. * * * This decision has the 
authority of the court in Massachusetts, 
after a complete review and thorough 
analysis of the statutes : Hamilton v. 
Boston (1867), 14 Allen 475." This 
decision was followed in Davidson v. 
Portland (1879), 69 Me. 116, where 
the plaintiff was injured during a walk 
for recreation only. It is the fact of 
travelling, and not the manner, which 
is prohibited : Crafty v. City of Bangor 
(1870), 57 Me. 423. And no distinc- 
tion is made between travelling in town 
and from town to town : Tillock v. Webb 
(1868), 56 Me. 100.] 

Recovery for injury sustained on 
highway. But there are cases that hold 
an opposite view. Thus, where the 
plaintiff was driving his cattle to market 
on Sunday, in violation of a statute, and 
they were injured by the breaking down 
of a defective bridge, which the defen- 
dant town was bound to maintain, it 
was held that his illegal action did not 
prevent a recovery, upon proof of the 
defendant's negligence in the construc- 
tion and maintaining of such bridge : 
Sutton v. Town of Wauwatosa, supra. 
The Court said : " The cases may 
be summed up and the result stated, 
generally, to be the affirmance of two 
very just and plain principles of law, 
as applicable to civil actions of this 
nature, namely : first, that one party to 
the action, when called upon to answer 
for the consequences of his own wrong- 
ful act done to the other, cannot allege 
or reply the separate or distinct wrongful 
act of the other, done not to himself nor 
to his injury, and not necessarily con- 
nected with, or leading to, or causing or 
producing the wrongful act complained 
of; and, secondly, that the fault, want 
of due care, or negligence on the part 
of the plaintiff, which precludes a re- 
covery for the injury complained of, as 
contributory to it, must be some act or 
conduct of the plaintiff having the rela- 
VOL. XXXVII— II 



tion to that injury, of a cause to the 
effect produced by it. * * * * Under 
the operation of the first principle, the 
defendant cannot exonerate himself or 
claim immunity from the consequence 
of his own tortious act, voluntarily or 
negligently done to the injury of the 
plaintiff, on the ground that the plaintiff 
has been guilty of some other and inde- 
pendent wrong or violation of law. 
Wrongs or offences cannot be set of 
against each other in this way." Id. 26. 
" But we should work a confusion of 
relations, and lend a very doubtful 
assistance to morality," say the Court 
in Mohney v. Cook (1S55), 26 Pa. 342, 
"if we should allow one offender 
against the law to the injury of another, 
to set off against the plaintiff that he too 
is a public offender. Himself guilty of 
a wrong, not dependent on, nor caused 
by that charged against the plaintiff, but 
arising from his own voluntary act, or 
his neglect, the defendant cannot as- 
sume the championship of public rights, 
nor to prosecute the plaintiff as an 
offender against the laws of the State, 
and thus to impose upon him a penalty 
many times greater than what those 
laws prescribe." 

" And as to the other principle, that 
the act or conduct of the plaintiff, which 
can be imputed to him as a fault, want 
of due care or negligence on his part 
contributing to the injury, must have 
some connection with the injury, as 
cause to effect, this also seems too 
clear to require thought or elaboration. 

"All other conditions and circumstan- 
ces remaining the same, the same acci- 
dent or injury would have happened on 
any other day as well. The same 
natural causes would have produced 
the same result on any other day, and 
the time of the accident or injury, or 
that it was on Sunday, is wholly imma- 
terial so far as the cause of it or the 
question of contributory negligence is 
concerned. In that respect, it would 
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be wholly immaterial that the traveller 
was within the exception of the statute, 
and travelling on an errand of necessity 
or charity, and so was lawfully upon 
the highway": Sutton v. Wauwatosa, 
supra. To same effect is Alexander v. 
Oshkosh (1873), 33 Wis. 277 ; Mc- 
Arthur v. Green Bay and Mississippi 
Canal Co. (1874), 34 Id. 139, (a boat 
unlawfully passing through a canal 
lock) ; Piatz v. Cohoes (1881), 24 Hun 
(N. Y.) 101; s. c. (1S82) 89 N. Y. 
219; Opsahl \.Judd (1883), 30 Minn. 
1 26 ; Knowlton v. Milwaukee City 
(1884), 59 Wis. 278; Sewell v. Web- 
ster (1880), 59 N. II. 586; Went- 
■worth v. Jefferson (1880), 60 Id. 1 58; 
Black v. Lewiston, S. Ct. Idaho, 1887 ; 
Sharp v. 7*'/. of Evergreen, S. Ct. 
Mich. 1887 ; Association v. Wood, S. 
Ct. Miss. 1887. So, in New Hamp- 
shire, one going on a social visit, and 
receiving an injury from a defect in a 
highway, was allowed to recover : 
Corey v. Bath, (1857) 35 N. H. 531. 
This was probably upon the ground 
that it was not to the disturbance of 
others: see Dutton v. Weare (1845), 
17 N. H. 34. 

In Rhode Island, an inhabitant of 
that State brought an action against 
another inhabitant of the same State, 
for an injury sustained in Massachu- 
setts by the reckless driving of the 
latter. It was decided that the ac- 
tion could be maintained by the 
plaintiff, without showing that he was 
travelling from necessity. The Court 
also further held that the defendant, 
having committed an unlawful act, 
could not set up in justification of his 
act that the plaintiff was also violating 
the statute. From the reported deci- 
sion of the case, it seems that the Court 
went outside the record. The Massa- 
chusetts statute was not introduced in 
evidence, yet the Court pass upon and 
comment upon its provisions, citing 
several decisions from that State. The 



Court also point out the fact that the 
action is not against a town for an in- 
jury caused by a defect in the highway, 
but against a private individual ; but if 
it was against a town, the conclusion 
might possibly be different : Baldwin 
v. Barney (1879), 12 R. I. 392. Such 
an intimation was made in Pennsylva- 
nia : Mohney v. Cook, supra. In Mas- 
sachusetts, this distinction is deemed 
unimportant. 

In 1859, this question came be- 
fore the Supreme Court of the United 
States : A steamboat, illegally running 
on Sunday, came in contact with piling 
unlawfully left in navigable waters and 
was damaged. In a suit against the 
railroad company for unlawfully leav- 
ing them there, the question was raised 
whether the owners of the boat could 
recover, since it was unlawful to run it 
upon that day. The Court held that 
that fact was no impediment to a re- 
covery, and said : " The law relating 
to the observance of Sunday, defines a 
duty of a citizen to the State, and to the 
State only. For a breach of this duty, 
he is liable to the fine or penalty im- 
posed by the statute, and nothing more. 
Courts of justice have no power to add 
to this penalty, the loss of a ship, by 
the tortious conduct of another, against 
whom the owner has committed no 
ofTense." Philadelphia, etc. R. R. Co. 
v. Philadelphia, etc. Steamboat Co. 
(1859), 23 How. (64 U. S.) 209. To 
same effect is The Powhatan Steamboat 
Co v. Appomattox R. R. Co. (i860), 
24 Id. (65 U. S.) 247. 

Injury by carrier on Sunday. There 
are two lines of cases, touching the 
liability of common carriers for an in- 
jury resulting from the carelessness to 
passengers or freight, carried by them 
on Sunday, at the solicitation of the 
passenger or owner. In Massachu- 
setts, the cases deny a recovery by the 
injured party : Stanton v. Metropolitan 
R. R. Co. (1867), 14 Allen, 485 ; Fei- 
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fa/ v. Middlesex R. R. Co. (1872), 109 
Mass. 398. These cases are decided 
upon (he ground that the statute ex- 
pressly prohibited travelling on Sunday, 
unless from necessity or for some chari- 
table design, or to attend divine servi- 
ces; and the traveller, being in the 
very act of violating the law at the time 
the accident occurred, cannot recover 
for that reason. In Feital v. Middlesex 
R. R. Co. the plaintiff was injured 
while travelling on the railroad to at- 
tend a spiritualist meeting, and the 
question was left to the jury whether 
the party was on his way to the meet- 
ing for the honest purpose of divine 
worship and religious instruction. How- 
ever, in such a case, no inquiry con- 
cerning the character of the services 
can be raised, beyond the question 
stated. This is a country where re- 
ligious opinion is free, and entire reli- 
gious equality is the rule of the law : 
See Cooley on Torts, 152. For a very 
strong case, where travelling was held 
not to be a necessity, see Bucher v. 
Fitchburg R. R. (18S1), 131 Mass. 
156. 

Recovery allowed. But the Massa- 
chusetts cases are not in accord with 
the great weight of authority. In New 
York, one Carroll, on Sunday, paid his 
fare and took passage on a ferry-boat 
running in connection with a railroad. 
While he was on board the boat, the 
boiler exploded and injured him. The 
immediate cause of the explosion was 
too great a pressure of steam ; the 
boiler was old, and, for that reason, 
negligence was attributable to the de- 
fendant and its servants for carrying 
so high a pressure. But a supplemen- 
tal finding was made, that the crack in 
the boiler (which was the cause of the 
explosion), was a latent one, the exist- 
ence of which was not known to the 
defendant, nor could it have been dis- 
covered by the exercise of the highest 
skill, foresight and care, or by any test 



known and practiced by experts in the 
business of making, maintaining or 
managing steam boilers. It was con- 
tended that the plaintiff could not re- 
cover, because he was travelling in 
direct violation of the law. But the 
court refused to sustain this objection to 
his recovery, and judgment was en- 
tered in his favor. It was also 
urged that the contract, if for transpor- 
tation, was illegal, and the courts would 
not enforce it, the defendant being 
under no obligation to carry it out ; but 
this objection was also overruled : Car- 
roll v. Stolen Island R. R. Co. (1874) 
58 N. Y. 126; S. C. (1873) 65 Barb. 
32. In the opinion, the Court assumes 
and finds that the explosion resulted 
from the negligence of the defendant ; 
and that the plaintifFs cause of action 
had its essential basis in the contract, of 
force on the one side, and the under- 
taking to carry on the other. It also 
found that the plaintiff was travelling 
in violation of the statute ; but that the 
defendant was lawfully running its 
ferry-boat, since it is a necessity that 
such means of conveyances should ply 
on Sunday in densely populated dis- 
tricts. The defendant was not able to 
distinguish, nor was it bound to, be- 
tween those lawfully travelling on that 
day and those illegally ; and for that 
reason it could compel the plaintiff, by 
suit, to pay the passage money, if he 
had procured the passage on credit. 
The contract of carriage was, therefore, 
legal ; although, possibly, the plaintiff 
could not have enforced it in his own 
behalf. It was held that the gravamen 
of the action was the breach of the duty 
imposed by law upon the carrier of 
passengers to carry safely, so far as hu- 
man skill and foresight could go, the 
persons it undertook to carry ; which 
duty existed independently of contract. 
Even though no contract existed, and 
the undertaking was gratuitous, the ob- 
ligation was the same. " The law 
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raises the duty out of regard for human 
life, and for the purposes of securing 
the utmost vigilance by carriers, in pro- 
tecting those who have committed 
themselves to their hands :" See 
Philadelphia, etc. R. R. Co. v. Derby 
(1852), 14 How. (SS U. S.) 483, where 
Grier, J., said : " This duty does not 
result alone from the consideration paid 
for the service. It is imposed by law 
even when the service is gratuitous :" 
See Bretherton v. Wood (182 1 ), 3 B. 
& B. 54; Allen v. Sewell (1829), 2 
Wend. (N. Y.) 327 ; Bank of Orange v. 
Brown (1829), 3 Id. 158; Steamboat 
v. A7«j-(i8 5 3), 16 How. (57 U. S.) 4 69; 
Nolton v. Western R. R. Co., 15 N. Y. 
339 > Harwell v. Boston R. R. Co. 
(1842), 4 Met. (Mass.) 49. The 
liability of the carrier is the same, 
whether the action is brought upon 
the contract or upon the duly, and 
the evidence requisite to sustain the 
action in either form, is substantially 
the same, and when there is an actual 
contract to carry, it is properly said 
that the liability, in an action founded 
upon the public duty, is co-extensive 
with the liability on the contract." For 
this reason the action was not within 
the principle which forbids a recovery 
on a contract made in respect to a mat- 
ter prohibited by law ; or which re- 
quires proof of an illegal contract to 
support it. 

The Court further said : " If, con- 
ceding the liability of the defendant, 
had the injury occurred on some other 
day, a recovery is denied in this action, 
it must be on the ground that to allow 
it would contravene the general policy 
of the statute prohibiting travel on that 
day ; and that the duty which the law 
in general imposes upon carriers, to 
carry safely, does not exist in respect to 
wrongdoers who are travelling in viola- 
tion of the statute. It is certainly a start- 
ling proposition, that the thousands and 
tens of thousands of persons who travel on 



business or for pleasure on Sunday, are 
at the mercy of incompetent or careless 
engineers and servants, and that there 
is no remedy for loss of life or limb re- 
sulting from their negligence. Can it 
be said that the object of the statute 
would be promoted by such a rule ? I 
think that this cannot be affirmed, and 
at least, that courts cannot say that un- 
lawful travelling would be thereby pre- 
vented or even discouraged. Those 
who travel in public conveyances on 
Sunday do not consider in advance 
whether the carrier will be liable if they 
are injured through his negligence." 
This case was approved in Wood v. 
Erie W. R. Co. (1878), 72 N. Y. 
196 — 201 ; and in Platz v. Cohoes 
(1882), 89 Id. 219. In the latter case, 
the cases of Johnson v. Warburgh, 
supra ; Holcomb v. Danby, supra ; Bos- 
worth v. Swansey, supra, and Jones v. 
Andozier, supra, are expressly disap- 
proved. 

In Ohio, travelling is not "sport- 
ing" within the meaning of the statute : 
Nagle v. Brmvn (1881), 37 Ohio St. 
7. Other cases allow for a recovery 
when the injury is incurred on Sunday, 
notwithstanding the violation of the 
statute: The Gregory (1868), 2 Bene- 
dict (U. S. C. Ct., S. D. N. Y.), 226; 
Strickler v. Hough (1855), I Pitts. 
Rep. (Pa.), 239 ; Landers v. Staten 
Island R. R. Co. (1872), 13 Abb. Pr. 
N. S. (N. Y.) 338. As, where the stream 
was obstructed : Mohney v. Cook, supra, 
reversing S. C. 3 Pitts. L. J. (Pa.) 140. 

A company provided a canal for the 
passage of boats. It was held that all 
persons complying with lawful require- 
ments, had a right to navigate it on 
Sunday, in case of necessity ; and a 
regulation that '■ no boat will be allowed 
to pass the lock on Sunday, without a 
written permit from the Superintendent 
or his assistant, and this permit will not 
be granted unless in case of actual ne- 
cessity," was unreasonable and void; 
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(1) because it required, in cases where 
such navigation on Sunday was neces- 
sary and lawful, that such permit be 
obtained of an officer, who may not be 
accessible ; (2) because the boat-owner 
has the right to determine for himself 
the question of necessity for Sunday 
navigation, subject only to his liability 
under the statute. Although the row- 
ing of the boat was illegal, yet its owner 
was allowed to recover the damages he 
sustained by reason of the canal com- 
pany's neglect to repair : Mc Arthur v. 
Green Bay cV Miss. Canal Co. (1874), 
34 Wis. 139. So, power given to a 
canal company to revoke by-laws for 
the government of the company, for the 
good and orderly using of the naviga- 
tion, and of warehouses, wharves, and 
for the well-governing of the bargemen, 
does not authorize them to close the 
canal on Sundays by a chain suspended 
across it, and a by-law for so closing 
the canal on Sundays is illegal and 
void : Colder &• Heble Navigation Co. 
v. Pitting (1845), 14 M. & W. 75; 9 
Jur. 377; 14 L. J. Exch. 223. So, 
where a railroad company receives 
goods to ship on Sunday, and stores 
them on that day, it is bound by the 
same degree of diligence as if they had 
been received and stored on a week 
day. Its duty and obligation are the 
same : Powhatan Steamboat Co. v. Ap- 
pomattox R. R. Co., supra. At an 
early day, travelling in Pennsylvania 
on Sunday was not forbidden : Jones v. 
Hughes (1819), 5 S. & R. 298. 

Injury by dog while travelling. 
Where the plaintiff was unlawfully 
travelling along the highway on Sun- 
day, and the defendant's dog ran out 
and bit him, inflicting a serious injury, 
it was held that the plaintiff could re- 
cover damages for the injury he had 
sustained, and the fact that he was un- 
lawfully travelling could not defeat his 
cause of action. His travelling was 
regarded as only an incident of the 



injury, and not as a contributory cause, 
and the fact that he was unlawfully 
travelling on that day could not affect 
him : White v. Iang(l8So), 128 Mass. 
598. So, a like decision was made in 
another State, where a dog frightened 
the horses of one travelling on Sunday : 
Schmids. Humphrey (1878), 48 Iowa 
652. 

Injury while performing labor on 
Sunday. If one is injured on Sunday 
by the negligence of another, while the 
injured person is unlawfully engaged in 
common labor, it has been held that he 
could recover the damages he had sus- 
tained. Thus, hauling a vessel into its 
berth on Sunday is an illegal act in 
Massachusetts; yet, in the Federal 
courts, it was held that the person sus- 
taining an injury while thus engaged 
was not prevented from recovering his 
damages from that fact alone : Sawyer 
v. Oakman (1870), 7 Blatchf. (U. S. 
C. Ct.,S. D. N. Y.) 290; s. c, 1 Lowell 
134. So, one unlawfully engaged in a 
game on Sunday, may recover damages 
for any injury he sustains while so 
engaged, through the negligence of 
another: Etchberry v. Levielle (1858), 
2 Hilt. (N. Y.) 40. But in Massachu- 
setts, where onp passing, on Sunday, by 
a mill where workingmen were engaged 
in cleaning out the wheel-pit, and he 
offered his assistance voluntarily, which 
was accepted; and while so engaged 
he was injured, it was held that he 
could not recover, because he was en- 
gaged in an unlawful undertaking; and 
the mere fact that if the wheel-pit was 
not cleaned out on a Sunday, the mill 
would lie idle on a week day and a 
large number of men lose their day's 
work, was not deemed sufficient to au- 
thorize the work as one of necessity : 
McGrath v. Merwin (1873), 112 Mass. 
467. [This case was said to be decisive 
of Day v. Highland Street Ry. Co, 
(1883), 135 Id. 113, where a street-car 
conductor was injured, while on the 
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side step of his open car. This latter 
case in turn ruled Read v. B. &* A. R. 
R. Co. (1885), 140 Id. 199, where the 
engineer of a live stock train was in- 
jured on a Sunday.] The opposite 
ruling was made in Johnson v. Missouri, 
etc., R. R. Co. (1886), 18 Neb. 690; 
Louisville, etc., R. R. Co. v. Frawley 
(1886), no Ind. 18; and in the prin- 
cipal case, supra. 

Degree of care. To escape liability, 
on account of negligence, the person 
violating the Sunday law is not held to 
any greater degree of diligence than if 
he were performing the same act on a 
week day. This is the case of a com- 
mon carrier unlawfully carrying passen- 
gers and goods on that day : Tingle v. 
C, B. &> Q. R. R. Co. (1882), 60 Iowa 

333- 

Frightening horses. In Pennsylva- 
nia, it was held that the owner of a 
horse, frightened by articles carelessly 
left in the highway, on Sunday, had the 
same remedies, in case of the horse 
running away and injuring itself, as if 
the injury had occurred while travelling 
on a secular day : Piottet v. Summers 
(1884), 24 American Law Register 
235; s.c, 15 W. N. C. (Pa.) 241. 

Injuries to hired horses. The hiring 
of horses on Sundays by liverymen, and 
others, has given rise to a number of 
cases. The cases cited are all instances 
where the horse let has been injured by 
immoderate driving, or by torturous 
conduct. In one or two instances, the 
injury was inflicted by a third person, 
whom it was sought to hold liable. In 
an early case, in New York, an action 
was brought for an injury inflicted upon 
a horse let on Sunday, and it was held 
that it could be maintained ; that the 
action was not on the contract of let- 
ting, but for damages for a wrong done : 
Harrison v. Marshall (1855), 4 E. D. 
Smith (N. Y.) 271. In a subsequent 
case, the defendant, on Sunday, hired 
a team of horses, and negligently per- 



mitted them to run away, whereby the 
team and wagon were damaged; and 
it was held that an action was main- 
tainable for the damages sustained; 
but, in both cases, it was expressly 
stated, that no recovery could be had 
for the price agreed upon for the use of 
the horses. It was held that the im- 
proper conduct of the defendants was 
not necessarily or legitimately connected 
with the contract of hiring; that the 
owner did not forfeit or become divested 
of his right to the property by the de- 
livery under it; that he had a right to 
a return of it, and if it was retained 
after a demand, he had a right of action 
for its recovery or its value ; that there 
was no reason or principle why he 
should not be compensated for its dete- 
rioration or any damage to it by reason 
of the fault of the party to whom it was 
hired : and that such liability did not 
rise from the contract, but from a breach 
of duty in violation of the plaintiff's 
rights, wholly irrespective of the con- 
tract: Nodine v. Doherty (1866), 46 
Barb. 59; s.c, 5 American Law Reg- 
ister 346. Other cases have been de- 
cided in the same way, in New York : 
Bertholf v. O'Reilly (1876), 8 Hun, 
16; s.c. (1878), 74N.Y. 509. 

In other States, the same result has 
been arrived at : that the hiring was 
void, but a recovery could be had for 
the injury inflicted, and that the com- 
mission of one wrong did not authorize 
the commission of another, nor release 
the other wrong doer from legal respon- 
sibility: Steward v. Davis (1876), 31 
Ark. 518; Woodmany. Hubbard (1852),. 
25 N. H. 67; Btrrill v. Gibbs (1843), 
1 Pa. L. J. 313; s.c. (1843), 2 Id. 296. 
And in an early Connecticut case, it 
was held that the letting of a carriage 
for the conveyance of persons on Sun- 
day, from a belief that it was to be used 
in a case of necessity or charity, though 
no such case in fact existed, was not an 
offence: Myers v. Sfa/e (1S16), I Conn. 
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502; see Morton v. Gloster (1859), 46 
Me. 520. 

Frost v. Plumb (1873), 40 Conn. 
Hi; s.c, 13 American Law Regis- 
ter 537, is one of the leading cases 
upon this subject. The defendant hired 
a horse of the plaintiff to drive from 
Waterbury to Southington on Sun- 
day. He drove, or permitted others 
to drive, the horse some ten miles be- 
yond Southington. The weather was 
excessively hot, and the extra distance, 
coupled with immoderate driving, 
caused the horse's death. The plain- 
tiff brought an action of trover and case 
joined, to recover the value of the horse. 
The Superior Court held that the action 
could not be maintained, but the Su- 
preme Court held that it could, and 
reversed the lower court's decision. 
The Court stated the rule governing 
such cases as follows : " The plaintiff 
cannot recover whenever it is necessary 
lor him to prove as a part of his cause 
of action, his own illegal contract, or 
other illegal transaction ; but if he can 
show a complete cause of action with- 
out being obliged to prove his own 
illegal act, although such illegal act 
may incidentally appear, and may be 
important, even as explanatory of other 
facts in the case, he may recover. It 
is sufficient, if his cause of action is 
not essentially founded upon some- 
thing which is illegal. If it is, what- 
ever may be the form of the action, 
he cannot recover." Applying the rule 
laid down by it, the Court said, it 
was only necessary for the plaintiff to 
prove his own title to the property, and 
a conversion by the defendant. The 
destruction of the horse was a conver- 
sion. Of this there can be no doubt : 
see Kennetv. Robinson (1829), 2 J. J. 
Marsh. (Ky.) 84; Maguyer v. Haw- 
thorn (1835), 2 Harr. (Del.) 71 ; Cobb 
v. Wallace (1868), 5 Coldw. (Tenn.) 
539. And proof, that the injury which 
caused his death, occurred while being 



driven without the consent o." the owner, 
shows a complete cause of action with- 
out any reference to an illegal act. The 
illegal letting may or may not appear. 
If it does, it simply explains the defen- 
dant's possession, and proves that it was 
by the owner's permission, or at least 
for a certain purpose. It may give the 
defendant an opportunity to injure the 
horse, but it does not cause the injury ; 
nor does it not cause the injury ; nor 
does it contribute to it in such a sense 
as to make the plaintiff a party to the 
wrongful act. If it does not appear, 
before the defendant can avail himself 
of it as a defence, it becomes necessary 
for him to prove the illegal contract to 
which he was a party, and his own 
illegal conduct in travelling upon the 
Sabbath. But he can no more avail 
himself of that as a defence than the 
plaintiff can as a cause of action. Either 
party, whose success depends upon 
proving his own violation of law, must 
fail. 

In Gregg v. Wyman ( 1849 )> 4 
Cush. (Mass.) 322, it was decided, 
that if the horse was injured by im- 
moderate driving, there could be no 
recovery. So, in Way v. Foster (1861), 
I Allen (Mass.) 408, which was a 
parallel case to Frost v. Plumb, supra, 
the same ruling was held. But in Hall 
v. Corcoran (1S71), 107 Mass. 251, the 
ruling of the two former ca^es was de- 
parted from. That was a case where a 
horse was let, to be driven to a particu- 
lar place, and was driven by the hirer 
to a different place, and, by hard usage, 
injured. It was held that an action of 
tort could be maintained for the con- 
version. Tlie Court said : "It there- 
fore appears to us to be clear, upon 
principle and authority, that an action 
of tort for the conversion of the horse, 
by driving it beyond the place agreed 
in the illegal contract of letting and 
hiring, is not founded on that contract. 
And we think it is equally clear, that 
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that contract need not be shown by the 
plaintiff, and forms no part of his cause 
of action." From a subsequent case, it 
would seem that the courts of this State 
had receded entirely from the ground 
assumed in the earlier cases; and that 
a recovery would be allowed, where the 
horse was injured by immoderate driv 
ing in going only to the place for which 
it was let on Sunday. Such is the view 
taken of the Massachusetts cases in 
Frost v. Plumb, supra, and such, also, 
in the rule announced in that case. In 
Lyons v. Desotelle (1878), 1 24 Mass. 
387, the plaintiff was allowed to recover 
for an injury to his wagon and horse, 
sustained at the hands of a wrong doer, 
while hitched in a city in violation of a 
city ordinance : see Horner v. Thwing 
(1826), 3 Pick. (Mass.) 492. Such is 
the rule in Michigan: Fishery. Kyle 
(1873), 2 7 Mich. 454; see Judge Red- 
field's note to Johnson v. Trasburgh or 
Warburgh (1875), 14 AMERICAN Law 
Registkr 553. So, in Maine, if the 
hirer goes beyond the place for which 
he engaged the horse, and the horse is 
injured by his tortious conduct : Morton 
v. Gloster (1859), 46 Me. 520. So, he 
is liable, if he employed the horse on 
Sunday, and retained it until after sun- 
set (when Sunday ends), and the horse 
is then injured by his tortious act : 
Bryant v. Biddleford (1855), 39 Me. 

No recovery. Notwithstanding the 
decisions from Maine already cited, it 
has been held that if the injury to the 
horse occurs while going to or return- 
ing from the place for which it was 
engaged, or during the time for which 
it was engaged, or for the drive, no re- 
covery can be maintained : Parker v. 
Latner (1872), 60 Me. 528; Morton v. 
Gloster, supra. So, in Rhode Island, 
where the defendant drove beyond 
the place for which he had engaged 
the horse, it was held that proof of 
the contract, which was illegal, was 



necessary to establish the conver- 
sion, and that the plaintiff, therefore, 
could not recover : Whelden v. Chappel 
(1865), 8 R. I. 230. And, in a subse- 
quent case, where the horse was driven 
on a different journey from that for 
which it was employed, and injured, 
the same Court held that it was neces- 
sary to show the illegal contract in order 
to recover, and for that reason no re- 
covery could be had ; for, as soon as 
that contract was introduced, the action 
must fail. Nor was it sufficient for the 
plaintiff to merely prove that he did not 
let his horse for the particular journey 
defendant went ; but he must also prove 
the contract made with him, and prove 
its exact terms. Nor was the plaintiff's 
position tenable, that the defendant 
could not show the illegal contract to 
defeat the cause of action. The Court 
distinguishes the case in question from 
the cases of Morton v. Gloster, supra ; 
Nodine v. Doherty, supra, and Frost v. 
Plumb, supra, by showing that, in those 
cases, it was not essential to the plain- 
tiff's recovery to show the illegal con- 
tract, but that the acts of conversion 
were distinct from, and capable of com- 
plete proof without a suggestion of, the 
contract. The Court disapproved of 
the reasoning in Hall v. Corcoran, 
supra, and in Woodman v. Hubbard, 
supra. But, in alluding to a state- 
ment made in the latter case, the Court 
said that it was ready to admit, that, if 
it was necessary for the plaintiff to bring 
an action of replevin to obtain possession 
of his horse so let on Sunday, after de- 
mand made, he could maintain the 
action, or even after a sale or destruction 
of the horse by the defendant, for the 
conversion would be " wholly distinct 
from, and independent of, the contract :" 
Smith v. Rollins (1877), II R. I. 464; 
see, however, Baldwin v. Barney 
(1879), 12 Id- 392- Upon the whole, 
it seems, that this case savors so much 
of fine distinctions that it is calculated 
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to favor immoral conduct, rather than 
to advance morality. It is such dis- 
tinctions as these that bring the law into 
disrepute; and they are born of the 
distinctions of the early common law. 

Aggravating damages. Because one 
committed a tort on Sunday, while en- 
gaged in an unlawful work, for that 
reason the damages cannot be aggra- 
vated: Sibila v. Bahney (1878), 34 
Ohio St. 399. So, if a railroad com- 
pany unlawfully runs its trains on Sun- 
day, and by the running, an injury is 
inflicted, the damages for that reason 
are not aggravated : Tingle v. C. B. & 
Q. R. B. Co., supra. 

Comments. The great weight of the 
authorities is against the position as- 
sumed by the Massachusetts, Maine 
and Vermont Courts. In fact, those 
courts are often inconsistent in their 
own individual decisions ; for, in many 
cases, a recovery is allowed when at 
the time of the injury the complaining 
person was engaged in a violation of 
the law : See Baker v. Portland 
(1870), 58 Me. 199, and McCarthy v. 
Portland (1878), 67 Id. 167, as instan 



ces of this statement, comparing those 
cases with the ones already cited. An 
author of high standing, after examining 
both the English and American cases 
upon this and like subjects, says : " The 
fact that a party injured was at the 
time violating the law, does not put 
him out of the protection of the law ; 
he is never put, by the law, at the mercy 
of others. If he is negligently injured 
in the highway, he may have redress, 
notwithstanding at the time he was on 
the wrong side of the way, provided 
that fact did not contribute to the in- 
jury. So, a party who engages in an 
unlawful game, may recover for an 
injury suffered while playing it, and so 
may one who participates in a race and 
is wilfully run down by his competi- 
tor." Cooley on Torts, 157. A viola- 
tion of the Sunday law is no greater 
crime than the commission of any offense 
of the same degree, and there is no rea- 
son why a greater punishment should 
be visited upon an offender against the 
Sunday law than upon one violating 
any other law. 

W. W. Thornton. 

Crawfordsville, Ind. 



